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"IN THE FEDERAL SHARTIAT COURT . o f“?f

( APPELLATE JURISDICTION ) /?’Zfﬂ

”
" PRESENT:
Mr.Justice(Retd)Salahuddin Ahmad. Chairman

Mr.Justice Aftab Hussain Member
Mr.Justice Karimullah Durrani . Member
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- JUDGMENT «

 RARIMULLAH DURRANI,MEMBER: Mr.Ghulam Sarwar
Sheikh, Additional Sessiqns Judge,.Gujranwala,
by his judgment'in trial-NQ.255fo1980,,delivered'
On'7;10}198Q,convicted'the'appellant Mdhammad Igbal
Shah son of Ali Akbar Shah, Caste Syed, aged 24/25
years, resident of Mohallah Mubarik Shah, Dhop Sarri
KamokefTonn,District'Gujranwala,fdr kidnapping
Mst.Nusrat Parveen and committing 'zina-bil-Jabr'
with her undeéer Sectiqnf10(3) and 11 of the Offence
of Zina (Enfqrcement of Hadoqd).Ordinance,,l979 and
sentenced him to under—gq rigqrous imprisonment
for‘a.term offlO.yeerSuwith'whipping by 30 stripes
on each'count The'sentenceS'of imprisonment were
however, ordered to run concurrently. .Being not
satlsfled wmth the Judgment the above named accused
has perferred.thls appeal.
2, : Ihe‘p:qseCution story in brief is that
Mst.Nusrat~Parveen daughter of the complainant
Ghulam Nabi (P.W.3), aged abdutflé years was enticed
away by the'accused bn-n;l;l980,at about Isha prayer's
time When”she'had‘gqne out of her hQuse to ease
herself‘in.the'adjqining fields with tne intention
of compelling her to marry the accused or for
chmmitting fdrcible‘sexnal intercoutse'with her.The
complainant:alleged in the First.Ianrmation Report
that after'waiting‘for a pretty lqng‘time for the
return;qf.his daughter frqm the'fields.he alongwith
his brother, Abdul Majeed (not produced as a P.W.)
went in. search of his missing daughter When they
returned to thedr place after this. vain attempt they
learnt that their neighbour Igbal Shah accused was

also missing from his place of abode .which gave cause
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of suspicion of his 1nvolvement in the dlsappearance
of the glrl On the follow1ng day P.W. 4,. Mohammad
Ramzan and one‘MQhammad quall (alse not prqduced

as a P.W.) came to the'cdmplainant”and”informed him
that they had seen'his'daughter,Nusrat;Parveen and
Igbal Shah accused boarding a buSubeund.for.Lahore.
On receiying‘thie information thejcemplainant
approached.enerlbrar Shah;qa brother of the‘accused
with the request for reetqratiqn of .the girl who,
after'making promises on-aejeral occasiqas to comply
.withhthe'requeSt,.finally refused tthelp in this
‘regard.. Hence the lodging of reporti after two days of
the occurrence 1'e0?6 1. 1980 at. about 10.45 AM. in

: the Pclice Station Kamoke Mandi. According to
prqsedutiqn the abductee*Wasppreduced‘befqre the
Police'in.thefPolice'Station.Kamokefeﬁ or about 7th
“of January by Azra Batool (D W. 1) the Wlfe of the
accused- appellant

3. ~Iheuaccused pleaded not. guilty to the

- cherge and:waS‘therefore; put:te'triall The abductee
Mst.Nusrat Parveeri P.W.7, Ramzan, P.W.4, and
Ghulam.NabimRtW;B; Were produced.as‘Qéular.”witnesses
qf‘the quUrrence: Dr.AiS;Qureshi,*P.W;5;.carried out
medical examination of the“abductee while

Dr.Gulzar Ahmad,-PrWl6; performed“the same examination |
on thelaccused.uAbdul Qayum and‘Mqhammad,Ashraf )
P.Ws 1 and 2 are the‘marginaltwitnesses‘of the Memos.
and-Police‘OfficerQSikandar Hayat and. Noor Din Saleem
" P.ds.9:zand : oconducted the. 1nvest1gat10n one after
the other. Ramzan Ali, A331stant‘Sub‘Inspector P, W. 8,
had retorded the First Informatlon Report Azra Batool
was, given up by the prosecutlon on. the ples of

havlng been won_over by the ‘accused and was produced
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by defence as their‘withSS;.The trial ended in
the conviction and sentericing of the accused as
stated earlier;.rhe'agefof abductee‘prOSecutrix-
Nusrat Parveen, who was stated. in the Flrst
as

Information Report/of an age of 14 years was later

on given as 18 years in the parat of her leah

Ex D.D. whlbh was performed .with someome:dur1n¢ ‘the
pendency oflkrlal P.W.5, Lady Dr.A.S. Qureshi on
her. observation.has recorded thg.agg Qf the
prngchriX‘asuqf‘abqup 20/22 yearéyiq her statement.
It therefore, can safely bé}gaphérgd,phap in any

- case the prosecutrix is above ‘the age of 16 and
thergfqré,fan'adultfby yirtug'qf‘8¢dtion-2(a) of

thg Offgncequ Zina (Enfqrcemgn;fof Hadqqd) Ordinance
(VIInof l979).(hefgiﬁaf?gr.callgd the.Ofdinance).

4, ‘The prosecutrix as' P.W.7, stated before
theICQurt'that‘on'theffatefﬁl nighp when she came

out of‘;he figids'after easing heréglf-thg accused
appfo&éhéd.hér,and asked her to accompany him to
LahQréffqr‘a'pleasufé trip . On the refusal of the

. girl to comply with'the'rgqueStthefaccusgd pulled
out a knife;frqm hislclOthés"andHforced'her to
accbmpany~him;'H§fthen tqqk,hgr.tq'a“place @pposite
Sabzee Mandi, Kamoke wherefrom he made her board 2
bUSpfqrfLahor¢ from-whefé'shé‘was taken by the '
'accuSéd to Multan by another busm On reaching

Multan she allegec to have been taken to a havalee'
towaxrds the Eastexrn 51de of the .City, where the'
accusgd“kepp.hgr fqr 2 n;gh;s and.subjectgd hgr to
ngual inygrcqursg for a numbgr of times. Thereafter
she‘allgggs thapt;he wifefof}the accused;namely
Azra Batool: (D.W.1) arrived and brought her back to

Kamoke where the said lady handed her over to the

. ot Centd. - ...P/5.
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local Police vhereafter- she 'ﬁvas medically examined and also.
produced before a Magistrate who recorded her statement ,l
Ex.P.D: under Section 164 of the Code of Criminal Procedure
vhich she says was read over and -explained to her. She admitted
having thurb impressed the same. This witness ‘was confronted

ezorded der Section 161 of the Code of Crmn_nal

with her statement
Procedure by the Police and t'hat recorded by the Maglstrate umder Sectio
164 Code of Criminal Procedure whereby the defence was successful

in bringing to ‘llghj: a number of ;leSS,loI’S in the earlier state-

ments of the material aspects of hef version of the eventggiven in

the Witness Box. Same of these were tnaf: she did not mention in the
earlier statements that when shecame out of the fie‘lds .aft_er eas:Lng
herself the accused came to her or 'thet she dec'l:i_ned\to
accamany him on a pleasure trip for‘rthe fear of her father |

or that on her refusal the accused pulled out a knife from his
c¢lothes.In her statement during trial she says that ehe eaw two
persons standing on a place w’nere she was made to“board a bus -
by the accused and that she wanted to call ‘and'inform them of
her plight but could not do so out of the fear of the accused.
This does not find mention in her statement E)ﬁD C. Snnlla:r:ly,
the assertion of Beolfrllgithi%:ée‘lned of dire consequences by the
accused at the Multan Bus Stand was also not recorded in the
said statement The use of words "a number of times" and'
nights" in_relatlon to the commission of Zina by the accused in
her statement in Court does not find place in the said state-
ments . S:imilariy, in her examination-in-chief she asserts that
the accused came to her when she came out of the field's but in
the cross-examination changes this ‘too in thaﬁ the accused asked
?#er‘ to accompany him nhile standing in the door of his house

and that thi-s house is adjaczmt to the house of her parents.

She adm:Lts that she had not raiged any alarm or did not

call anybooy for hel for her rescue at the various

bus stands and the buses- all of vf}ieh were crowded by people,

’
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.5, Qut of two persqnznamed in.;he First
Information Reﬁ@xt,wﬁb are alleged te have seen the
prosecutrix in cqmpenywwithﬂthe'accused.at'the time
of.dccurrence; dnly Mohammad Ramzan P.W.4, has been

- produced who has vehemently asserted in his statement
before the Court that at Isha'perer‘s time 1.e. at
aBoutd8/9~P.M.on. the'night'qf quurrence, while

standing on the'G;T{RDad in front bf the vegetable
market, he saw the prosecutrlx In company of the

accused and that in his presence they boarded a bus

bound for Lahgre. He was confronted with his earlier
statement recorded undereSectionel§1JCode qf

‘Criminel ProcedﬁreVCEx;DB) and‘ﬁas fqund Fq,heve &teted
therein that he saw a burqa clad Woman‘with.;he'accused
and presumed her as his wife. This compeﬁe ‘one to keep
completely out of consideration the deposition of this
witness as even if he had seen a burqa clad woman with
Athe'accused at the stated time and the place, he did not
at that tiﬁe';recogniZe'the'lady as the‘proeecutrix. This
is an lmprovement'made durlng trial from what was stated
earlier by h;m The conduct of the prosecutrmx in
passively accompanying the”accuSed,.as alleged by her and
by nqt‘raising'any alram‘at-the'erqwded places like bus
stands and buses would take out the case from the palel
of Section 11 of the Qrdinence.lWithout eny corroboration
of the statement of the prosecutrix it would also be
very difficult to hcld that it was not a ease of
elopement but of abduction. The conviction of the
accused—appellant under Section 11 of the Ordinance
therefore, cannot be sustalned

6. The.cgqpla;nan; alphgugh.asserps,that the
abductee Was”produced before the Police:by-the wife of
the accused, he also aémits that it did not happen in his
presence P, W‘Q Sikandar Hayat who wag entxusted with the

invegtigation of the case By the Statfon House OFFfirar: nﬂ'
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was produced T

9.1,1980, claims that the prosecutrix/ by the wife

of the accused from Multan and denies.the suggestion

that she was recovered by the Police. According to

- the prosecutrix she was. constantly journeying from

Kamoke‘;q Multan withqu;‘any.bfeg%agfpgr‘her ‘
abduction and that thereafter shé?ﬁépeﬂt'twq nights
in Multan when she. was brqughtﬁby'#hg‘wifg of the |
accused to the.Police‘Station Kamqke;aNow, this
whole business would atjphe'mqét.consumg‘B/é days
from thg'timgjpf.start of.her aliegedfabdugtion_ Her
production before thé‘Police'wa%fphgrgfqrg, on or
about. 7th xxxx 0f January. But ishe was.produced
before the Mggistrate for the recording of her
statement under Section'lﬁé,quequ,Cfiminal Procedure
on 9.1.1980 and. to the Lady Doctor for Medical
ExaminatiOH._Sti;Lfa da&-latgr i.e. on 10.1.1980.
This delay on the . part of the Police and ‘the
whereaboutgof the Prosecutrix during'thisrperiqd:do
not stand explained. On';he'mgdicalj¢Xaminatiqn,

wherein .the girl was_found“by.P?W;S;Dr.A;S;QUreshi,

. to have been subjected to .sexual intercoursé,no ”.H

‘mark of violence was seen by the witness on the

personTQf.th¢ gir1..Hymgn was.féund thick, ruptured
at 'several places and elastic{;Vagina,admitted two
fingers and was locse. The correctness of the
opinion given.by the Medical Officer (P.W.5) to the
effgctﬁthap.thé‘examineg‘was“habituallto sexual
inFefchrsg]wquld for this rgasqn‘seem plausible.
The. four swabs'takgn from vagina of the girl and
senF;fqr Chemical examinationwwere found stained
with semen. | | |

7 - The accusad pleaded innocence in his
stapémenp.recqrdgd under Section 342 Code of Criminal
Prqcédurefand allgggd thap?the'prOSecutrixrhad
illiciFMrglatiqns?with one HMukhtar, “tﬂé'son~in-law

of her uncle,Ghulam Rasool and that .he had forbidden
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her and her father Ghulgn Nahi from these getivities.
‘Ihe‘pTOSeCutrix ahd her‘father}therefcre; according
to the accUsed)were‘nqrsing‘grudgedagainst him and
had him involved in a,falseTcaselwith.thefconhivance
of the lccelaPclice; A further cause for nursing |
grudgewms stated that one Hameed whpdié-brcther of
thé'cemplainant abducted"one Mst}Jamila daughter of
' Shabir Ahmad in which case he helped the sald
Shablr Ahmad who in hls turn. spelled an eye of the
.complalnant Although the wife of the accused D.W.1
- has supported him in this cqntentton‘nc attempt was
made to egtablish any relationship between the
‘sald Shabir Ahmad and the accused in the cross-
examlnatlon of the P.Ws. The story of complalnant
nursing grudge cr haying enmityf.wlth.the accused
j%%e%% %r%ﬂo E'es. not seem releyant to the prosecution
of the accused by—the complalnant
8. The learned counsel for the appellant
Ch ,Muhammad Tofall Basraa,. Advocate has assalled the
conviction of the accused cn[number of grounds. His
main attacklagainst the‘same'is_that.the prosecution
eyidence brought before‘the'CQurt was not sufficient
for proving the offence of Zina_against'the'accused.
Ihe'learned ccunsel Whilefrelying cn’Versegé and 5
of Chapter XXIV‘(Aléchr)“df'the~hOly'Quran hag
stressed that the minfmum number of witnesses to prove
the'cffence'of this'sqrt,ccﬁldrnct be’leSStthan fan
- as is @rﬁéinéd.in the'QUranic Injunctions under
referencef According to learned ceuhsel.thefccnviction
merely on the Easié'of'the eyidence of the prosecutrix
thereﬁqre;'cannct Befauétained, When conﬁrqnted with

Sectionle‘of.the‘Ordinance,”WHerein it has been made

Contd. ::t;uP/9.
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dLscretionary for the.Court. to hase comyiction of

and award Tazir t§ an accused charged for the offence
of Zina qWZina-biILjabar" on any evidence recognized
by_genéral law in thg'absencg'qf Fha; which is
requirad;fqruthg prQQf Qf the foéﬁce'unﬁgr Sécpion

S of theTOrdiﬁance;.;hg learned counsel made a verbal-
request - to tﬁg'Goﬁ;t to stfikeJden the said

provision. of law gs repugnant to the Injunctions of

Islam,fBgforg-meeﬁing th¢'95J¢Ction of Fhe learned
coungel on this potnt, T would like to mention heve
that the Verses -of Changr XXIV quoted by thg'learned
cQunsel dq nqt'pgrtain FQ'th'foéncg”pf Ziha but
relate to thg”aCCUSaFiqn-qf’hgnqurable nggnjby such
persons who do not bring four witnesses to substantiat
thé'chargg'(Kazif); What.the'learned.cqunael éhould
haygfrgferrgd‘tq_is ;hg]lSthYefsgﬁqf Chapter V.

This Verse has been rerdered into English by
‘Marmaduke Pickthall as under:-

"Ag for those of your ‘women who are guilty
.of lewdness " call to w;tnesa four of you
agalnst. them, And if they teat;t,fy
(to the truth.of the allegat;on) then
. conﬁine them to the. houges. unt;l death
. take them or (untll) Allah appo;nt for
: them a way (through new'leglalatlony'

~The quantity of evidence required to-prove lewdness
by womeﬁ.ié also xxxxxx#f required for the proof Qf'
Zina liable to.Hadd, Withgup-enpgring.into,discussiOn
on the permissibiliﬁy‘qf the'awardcqf‘IaZir-in cases
whereih.the'offence of Zina does notibecome'liable
to ”Hadd" for the lack of requlred evidence | ox
LconfeSSLQn thlS controversy} during. the hearing of
an appeal undgr.Sgctan ZQ Qf th.OrdLnance,cannot
be raigsed for ;hefsimple”reasqnﬁﬁhat, this Court,

while hearing these appeals, is mothing but a
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creature of the statute itself which in this case 1s the.
Ordinance.” The Cout wuuldjtherefqre;‘haye‘no
jurisdiction to enter into the examination of the
vires of the law wherefrom it deriueé jurisdiction.
The'matter would be different in case 4 :petitiqn was
moved to this Court to examine this law.qr a prqviéion
thereof in the exercise of'its'qriginal.jurisdictiqn
under Article 203-D of thernstitut;dnn The

appellant or for the'matter Qf that any citizen qf
Pakistan is fully competent tq inupkeﬁ.that”jurisdiction
of the Court.through a petition for:declaring a law or
2 prov1310n of ‘law repugnant to InJunctlons of Islam
but not undeszgroeeedlngs when . the’ Court is seized with
the exercise Qf.Lts appellatejurisdiction cqnferred by
and under the Ordinance. '

9. - The’main evidenceﬁin the instant case in
regard to comm1351on of offerice of Zina consists of the
statement of the prosecutrix WhO has .charged the
accused of having indulged in the sexualyintercourse
with her on mQrefthan one Qccasidns; This assertiqn qf
the prosecutrix. as far as her being subjected to the

sexual-intercourse by a person is .concerned gets

- corroboration from the Medical Evidence, which has

been referred to above and which clearly'establishes
that sexual-intercourse had been perfqrmed'on her
person within a short duration of time prior to the
date of her examination. The vaginal swabs taken from
the prosecutrix were fdund by the Chemical Examiner, as
per his-report,aa-Ex.P.F., stained with humen semen.
Whether, the acc;sed is connected with thls sexual
1ntercourse it would need further corroboratlon
which in thls.case is forthcoming from the fact that
the‘prqsecutrix was produced before the Police by no
other person than the wife of the accused hinself,

namely Mst.Azra Batool, D.W.1.. Although this lady
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has:veﬁement1y~denied'heving-hrought‘the girl to

the Police §Station, there seems no reason to disbelieve
Sikandar Hayat, Assistant Suh Inspector, P.W.9 who has

positively asserted that'the.prQSeCutrixf,was“~=oa

.brought foﬁthe'Police Station by the wife of the

- accused and that it was one'orntwo,days before the

proseCuﬁrix was produced before the'Magigprate fer'
reCOrdiﬁg'eﬁ'hEI scatemeﬁt.under SeCFionjl64 Code of
Crimineerchedure;‘The'denial of:Azra Bateel, D.W.1,
of thisfallegacien would noF,be.yery;muchﬁouc;ef‘place
as she, being‘;he wife of the accuged, could not be

expected to Cepose against the interest of her husband.

f Butpat‘the'Same'time‘it would stand to reason that on -

finding‘herthusband in compaiywith ‘another woman she
wouldltry her level-best to get hergmagitel'bed*rid
of such an‘intruder'as that)ﬂhile'lwwould ﬁot he

inclined to belleye the prosecutrlx in. that it was the

from
‘accused Who had entlced her away[the house of her

paren;s, ;.de find suff1c1entrcerrcborat;ye eVLdence

of her.statement regarding.the'cqmmiesiOniqf Zina by
the'faccused'with:herlin the'fact chap.it was the wife
of‘the'eccused-WEO'brcught.herute thefPolice Station.
This coupled with the result of the medical examination

does not leave any reasonable doubt in the guilt of the

‘ accused but whatever happened could not he said to be

without consent of the girl as it was not a case of
Zina Bil Jabar. The accused would Be gullty of offence

under Sectlon 10¢2).

1o, ' It:has'also been urged on behglf of the

appellant‘;hat.delay‘of'aBQut'FWegdays:in'reperting
the‘disappearance:cf_;he'prqeeCucrix_,tb the Police
and a ﬁurther,delav~tﬁereafterfcaUSed by the Police '
in getting th.egLr1 med1cally~exam1ned go. unexplalned
and throw ”much.deubt on the correctness of the

prosecution version of the case. A delay of two or
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more days in reporting the occurrence of this
sort to the Police is not uncommon in this County.
The natural wish and XXX deSirefof.theﬂparents‘iu suc
events as these‘usually-areito make effortS‘to trace
and recover the missing female without. the glare of
unde51red publlClty which such dlsappearance dogzu?ll
‘entarl It is only when these efforgﬁefell that
_they resort to lodglng a. Report WlthiPollce The
delay of one or two days on-the'part'of:thezPolice
to‘get‘thedgirl‘medically-examined although
.deploreole; 1s not fatalhto the'proéecution in the
circumstances of'the”instant‘case;“It'cannot be‘
said.to haue caused.injustice'to:theﬂaccused.
S 11, _iAS‘a result‘of.the aboue‘diccussion;
the conviction.of.the accused under.Section,ll”
of the Ordinencejand‘the'seotences.awarded
thereunder are set aside{ Hismconviction under‘
Section 10(3). of the.Ordinance is converted to
one under Section 10(2) of the Grdiuauce}and the -
sentence is reduced to 7 years rigorous |

imprisonment with 30 stripes. The appeal partially

succeeds in the above terms. \gﬁtk o
| | MEMBER \> M

Dated Islsmabgd the
27th May, 1981,
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